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Common Types of Litigation 

¡  Will Contests. 
l  Challenge to the validity of a will brought by any 

interested person. 
l  Interpretation of will language. 

¡  Trust Administration. 
l  Often a claim by a beneficiary of wrongdoing by 

trustee(s) – i.e., breach of fiduciary duty. 
l  Trust termination or reformation. 
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Will Contest 

¡  Will is allowed by Court when it is proven: 
l  A writing signed by a person “of age and sound 

mind”.  14 V.S.A. § 1. 
l  Signed in front of two witnesses, who witness 

each other’s signature. 
l  Witnesses attest to testamentary capacity and that 

maker of the will is not under undue influence. 
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Will Contest (cont.) 

¡  Challenge may be brought by any interested person:  
Heirs, devisees, legatees, children, spouse. 

¡  Testamentary capacity:  “sufficient mind and memory 
at the time of making the will to remember who were 
the natural objects of his bounty, recall to mind his 
property, and dispose of it understandingly according 
to some plan formed in his mind.”  In re Estate of Burt, 
122 Vt. 260, 263 (1961).  

¡  Burden to prove testamentary capacity is on the 
proponent of the will.  
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Will Contest (cont.) 

¡  Undue influence:  “a testator’s free will is destroyed 
and, as a result, the testator does something contrary to 
his ‘true’ desires.”  In re Estate of Rotax, 139 Vt. 390, 
392 (1981). 

¡  Shifting burden. 
l  Burden is on the party contesting the will unless there are 

suspicious circumstances. 
l  If suspicious circumstances, burden shifts to proponent of the 

will to prove lack of undue influence. 
l  Suspicious circumstance is a question for the Court. 
l  Absent fraud, burden is to prove by a preponderance of the 

evidence. 
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Will Contest (cont.) 

¡  Disputes regarding language of the will: 
l  Court must apply “four corners” rule, consider the 

entire document “and give effect to its language 
read in the light of the relation of the parties 
concerned and the circumstances attending its 
execution.”  In re Estate of Holbrook, 2016 VT 13, 
¶ 29. 

l  There is no room for construction when terms are 
plain and unambiguous. 

l  If terms are ambiguous, Court may rely on rules of 
statutory construction and consider extrinsic 
evidence. 
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Trust Litigation 

¡  Jurisdiction 
l  Probate Court had exclusive jurisdiction over proceedings 

concerning the administration of a trust. 
l  Concurrent jurisdiction over “other” proceedings involving a 

trust. 
14A V.S.A. § 203 

¡  Venue 
l  If there is a Trustee the trust’s principal place of 

administration is located. 
l  If no trustee: proceeding to appoint trustee brought in any 

probate district in which a beneficiary resides where trust 
property is located, or where estate is being administered. 

14A V.S.A. § 204 
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Breach of Fiduciary Duty: Trustee Duties 

¡  Administration of Trust: In good faith in accordance with its terms 
and purposes and the interests of the Beneficiaries. 14A V.S.A. § 801. 

¡  Loyalty: Solely in the interest of the beneficiaries. 14A V.S.A. § 802. 
l  What about trustee who is also a beneficiary? 

¡  Impartiality: Giving due regard to the beneficiaries respective 
interests. 14A V.S.A. § 803. 

¡  Prudent Administration: Administer “as a prudent person would,” 
considering the purpose and terms of the trust. “Exercise reasonable 
care, skill, and caution.” 14A V.S.A. § 804. See also Prudent Investor 
Rules.  14A V.S.A. § 901, et seq. 

¡  Keep Beneficiaries Informed: “Reasonably informed about the 
administration of the trust and of the material facts necessary for them 
to protect their interest.” 14A V.S.A. § 813. 
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Remedies For Breach  

¡  Removal of Trustee:  for “serious breach.” 
¡  Injunctive Relief:  compelling or enjoining 

action (including accounting). 
¡  Damages:  Paying damages or restoring trust 

property. 
l  Damages are the greater of the amount necessary to 

restore the trust to what it would have been absent 
the breach or the profit made by the trustee by 
reason of the breach. 

¡  Reduce or deny compensation.   
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Statute of Limitations 

¡  Beneficiary must bring action against trustee within 
“one year after the date the beneficiary or a 
representative of the beneficiary was sent a report that 
adequately disclosed the existence of a potential claim 
for breach of trust.”  14A V.S.A. § 1005(a). 
l  Sufficient information so that beneficiary knows or as reason 

to know of potential claim, or duty to inquire, which would 
have disclosed the potential claim. 

l  If written notice is provided to trustee stating information is 
insufficient, the time is extended by six months.  If no 
proceeding is brought, the report is deemed adequate. 
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Statute of Limitations (cont.) 

¡  If subsection (a) does not apply, an action 
must be commenced with three years after the 
first to occur of: 
l  Removal, resignation, or death of trustee; 
l  Termination of beneficiary’s interest; or 
l  Termination of trust. 
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Other Limitations 

¡  Consent 
¡  Release 
¡  Ratification 
¡  Estoppel 
¡  Laches 
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Attorney Fees 

¡  Court has broad discretion to award fees 
l  “as justice and equity may require”, costs and 

expenses, including fees, may be awarded to any 
party, to be paid by any party or the trust.  14A 
V.S.A. § 1004.  

¡  Attached is a link to an article on the subject:            

l  A trustee removed under § 706, may be ordered 
to reimburse the trust for any fees expended. 
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Procedural Issues 

¡  Probate proceeding regarding a trust is commenced by 
filing a petition.  V.R.P.P. 3(c). 

¡  Service of petition and notice of hearing on all 
interested persons.  V.R.P.P. 4. 
l  Interested persons include:  beneficiaries, trustees, settlors (if 

living), or persons representing any of the above. 
l  Interested persons must enter an appearance to remain a party. 
l  At least 14 days before hearing.  V.R.P.P. 12(a). 
l  By certified mail, in person (by Sherriff), or by publication if 

necessary. 
l  Proof of service filed with the Court.  
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Procedural Issues (cont.) 

¡  Answers are permitted, but not required unless ordered 
by the Court.  V.R.P.P. 7(a). 

¡  Motions must be filed 5 days prior to hearing. 
¡  Discovery pursuant to V.R.C.P. is available only upon 

order of the Court.  V.R.P.P. 26. 
¡  The Vermont Rules of Evidence apply.  V.R.P.P. 43. 

l  Court may admit otherwise inadmissible evidence “if it is of a 
type commonly relied upon by reasonably prudent persons in 
the conduct of their affairs.”   
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Procedural Issues (cont.) 

¡  Court may appoint a master(s).  V.R.P.P. 53. 
l  If agreement by the parties. 
l  Absent agreement, “only upon showing that some exceptional 

condition requires it or when provided by law.”   
l  Requires a report and, if required, findings of fact and 

conclusions of law.  
l  If by agreement, master’s findings and conclusions are 

conclusive unless right to object is reserved. 
l  If not by agreement, findings and conclusions are accepted 

unless clearly erroneous and parties have right to object.  
l  Compensation and expenses “paid as provided by law.” 
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Appeal 

¡  Judgment is entered pursuant to V.R.P.P. 58. 
¡  Parties have 30 days to appeal. 
¡  Appeal is to the Civil Division and is de 

novo. 
¡  Direct appeal to Vermont Supreme Court on 

pure issues of law. 
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Modification or Termination of Trust 

¡  Upon consent of settlor and beneficiaries for any 
reason. 

¡  Upon consent of beneficiaries if continuance of the 
trust is not necessary to achieve any material purpose. 

¡  Unanticipated circumstances require modification or 
termination. 

¡  Continuation would be impractical or wasteful. 
¡  Uneconomical:  value is insufficient to justify cost of 

administration. 
¡  Modification to conform to settlor’s intention (mistake 

of fact or law proved by clear and convincing 
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Other Issues For Discussion 

¡  Practical advice for limiting risk of disputes 
in connection with wills and trusts. 

¡  Creation of trust in a will 
¡  Role of Trustee in dispute between 

beneficiaries 
¡  Guardianship 
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